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l. TOPICALITY, IMPORTANCE AND JUSTIFICATION OF THE
RESEARCH

In an increasingly interconnected Europe, fighting cross-border crime and ensuring
effective justice have become key priorities. The European Arrest Warrant, introduced by
Framework Decision 2002/584/JHA, as amended by Framework Decision 2009/299/JHA, is a
major innovation in the field of judicial cooperation, eliminating the lengthy procedures of
traditional extradition and facilitating the swift surrender of wanted persons for prosecution or
the execution of custodial sentences. This mechanism, based on the principle of mutual
recognition of judicial decisions, reflects the EU's efforts to strengthen an area of freedom,
security and justice, in which internal borders do not constitute an obstacle to law enforcement.

Topicality of the theme

The European Arrest Warrant continues to be a topical topic and intense debate, both
among legal specialists and at political and institutional level. In recent years, the application
of EAW has been affected by several factors, including:

Crisis of confidence between Member States. National courts in some countries are
increasingly refusing to execute warrants, citing systemic problems related to the rule of law,
the independence of the judiciary or prison conditions. Examples revealed are the cases
regarding the refusal to execute the warrants in Poland and Hungary, the reasons for risks
regarding fundamental rights. These difficulties raise questions about the functioning of the
principle of mutual recognition, which underpins judicial cooperation in the European Union.
In addition, such refusals generate tensions between Member States, affecting trust in
cooperation mechanisms and calling into question the effectiveness of the EAW as a whole.

CJEU case law. Recent CJEU decisions have nuanced the application of the European
Arrest Warrant, setting out criteria for refusal to execute in cases where there is a real risk of a
violation of fundamental rights. These judgments raise practical challenges for national courts,
which must assess such risks before ordering the surrender of requested persons. In this context,
there is a tendency to take a closer look at detention conditions, access to a fair trial and
guarantees for the protection of fundamental rights. On the other hand, these criteria can lead
to a slowdown in procedures, which runs counter to the main objective of the European Arrest
Warrant — speed.

The impact of Brexit. The UK's exit from the EU has led to the replacement of the
European arrest warrant with a new surrender mechanism, established by the Trade and
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Cooperation Agreement. The differences between the two systems raise questions about the
efficiency and speed of post-Brexit judicial cooperation. While previously the surrender of
persons between the UK and the Member States was carried out through a unified procedure,
similar to that within the EU, the new mechanism involves a wider analysis by national courts,
which can lead to delays. In addition, the UK's ability to refuse to surrender its own citizens
further complicates the application of the principles governing the EAW.

Challenges in the fight against organised crime and terrorism. The European Arrest
Warrant plays a crucial role in investigating and punishing serious crime, but it is sometimes
overused for minor crimes, which raises questions about the proportionality of its use. Although
this tool was designed to combat cross-border crime, there are many situations where warrants
are issued for low-level crimes, such as petty theft or petty fraud. This practice puts pressure on
judicial authorities, who must examine each request and determine whether the execution of a
warrant is justified in the light of the principles of proportionality and necessity. At the same
time, organised crime and terrorism remain major threats, and the EAW needs to be adapted to
ensure a swift and effective intervention in these areas.

Romania's accession to the Schengen Area (January 1, 2025). A particularly important
moment for Romania is the complete integration into the Schengen Area, which eliminates
internal border controls and facilitates the movement of people. This step has major
implications for judicial cooperation, as the effectiveness of the European arrest warrant
becomes even more crucial in the fight against cross-border crime. By eliminating border
controls, Romania must ensure a swift and efficient system for the implementation of the
European Arrest Warrant in order to prevent the use of freedom of movement as a means of
evading justice. In this context, the importance of good cooperation between national and
European judicial authorities is increasing, so that any shortcomings can be remedied quickly.
At the same time, Romania must pay special attention to improving the judicial infrastructure
and increasing efficiency in the application of the European arrest warrant, given its new status
within the Schengen framework.

In this dynamic landscape, the European Arrest Warrant remains an essential instrument
of European justice, but its effectiveness depends on how Member States manage to balance
the principles of mutual recognition and protection of fundamental rights. The current debates
on its application underline the need for adjustments to keep this mechanism functional in the

face of new legal and geopolitical challenges.



Importance and justification of research

The importance of this study derives from the need to analyze in depth the efficiency
and limits of the European arrest warrant, an essential tool in the legal architecture of the
European Union. Although it was designed to facilitate and speed up judicial cooperation
between Member States, its application raises a number of issues relating to the balance
between speed and respect for fundamental rights. Against the backdrop of recent developments
at European and national level, such as the increase in refusals to execute warrants, the
consolidation of CJEU jurisprudence and Romania's accession to the Schengen Area, it is
essential to assess the extent to which this mechanism remains an effective instrument of cross-
border criminal justice.

A crucial dimension of the research is the analysis of the principle of mutual recognition,
which forms the basis of the European arrest warrant. While this principle should ensure a swift
transfer of wanted persons between Member States, the legal reality shows that its application
is increasingly conditional on criteria for the protection of fundamental rights. Some courts
refuse surrender on grounds related to weaknesses in the judicial system in the issuing state or
conditions of detention, underlining the need for a more uniform approach across the European
Union. This research will look at the extent to which such refusals are justified and what could
be the solutions to avoid bottlenecks in the application of the European Arrest Warrant.
Romania's accession to the Schengen Area introduces a new context of analysis, as the
elimination of internal border controls determines an increased need for efficiency in the
application of the European arrest warrant. In the context of border checks, judicial cooperation
and the exchange of information between authorities are becoming essential to fight cross-
border crime.

Therefore, the research aims to provide an overview of the challenges and prospects for
the evolution of the European Arrest Warrant, identifying possible solutions to improve it.
Through a comparative and interdisciplinary approach, the state of play will contribute to
understanding how this mechanism can be adapted to better respond to the current realities of
the EU, while strengthening the principles of the rule of law and the protection of fundamental

rights.

1. RESEARCH OBJECTIVES

This paper aims to analyze in depth the institution of the European arrest warrant, both

from a theoretical and practical perspective, aiming to highlight the impact of this legal
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instrument on judicial cooperation in criminal matters at the level of the European Union and
on the Romanian legal system. In this respect, the main objective of the research is to clarify
the concept of the European arrest warrant, through a detailed analysis of its legal basis, the
principles underlying its operation and its importance in the context of a European area of
justice based on the mutual recognition of judicial decisions. In particular, the way in which the
EAW has evolved since the adoption of Framework Decision 2002/584/JHA will be taken into
account, with a focus on legislative changes and transformations brought about by the CJEU's
case-law.

Another fundamental objective of the research is to examine the regulatory framework
governing EAW, both at the level of EU law and in the national legal system. Thus, the analysis
will include a detailed study of the provisions of the Framework Decision and of the national
legislation by which this European act was transposed into Romanian law, highlighting the
possible compliance problems, the difficulties encountered in applying the provisions and the
way in which the Romanian courts interpreted and applied these rules. It also sought to identify
possible discrepancies between European and national regulations, as well as the impact that
these possible inconsistencies may have on judicial cooperation between Member States.

At the same time, the research aims to carry out a broad evaluation of the relevant
jurisprudence in the field of the European arrest warrant, both at the level of European and
national courts. In this context, the CJEU judgments were analysed, which contributed to the
clarification of key aspects of EAW, but also of the decisions of national courts, in order to
highlight the practical challenges they faced. This analysis aims to paint a clear picture of how
the EAW is interpreted and applied in different Member States, as well as to identify possible
solutions to harmonise and streamline the use of this legal instrument.

Finally, an important objective of the research is to formulate proposals to improve the
mechanism of the European arrest warrant, in order to ensure its uniform and efficient
application, in accordance with the principles of European Union law and the requirements for
the protection of fundamental rights. In this context, the research aims to contribute to the
development of legal doctrine in the field of international judicial cooperation and to provide
theoretical and practical support for the improvement of legal instruments used in combating

cross-border crime.



1. METHODOLOGY USED

The present study is based on a complex methodological approach, which combines the
theoretical analysis of legal norms with the applicative study of jurisprudence and judicial
practice. In order to achieve the set objectives, several research methods were used, each having
an essential role in structuring and deepening the theme.

First of all, the descriptive method was used, through which the main concepts,
principles and legal norms governing EAW were exposed and explained. This allowed a clear
understanding of the relevant regulatory framework, both at the level of EU law and in the
Romanian legal system. The fundamental legal acts in this area, starting with Framework
Decision 2002/584/JHA, as well as the national transposition legislation, were analysed, with a
focus on their compliance and the way in which they have been interpreted by the national
courts.

Secondly, the comparative method was used, with the aim of highlighting the
differences and similarities between the various ways of applying the EAW in the EU Member
States. Through this method, the aim was to identify any inconsistencies or difficulties in the
implementation of EAW in different legal systems, so as to draw conclusions on the efficiency
and coherence of this legal instrument. At the same time, the comparative analysis highlighted
best practices applied in certain Member States, which could be the methods for improving
national legislation and procedures in Romania.

In addition, the interdisciplinary method was used, which made a connection between
the legal, political and social aspects of the application of the EAW. In this regard, the study
included an analysis of the impact of the EAW on the protection of fundamental rights, taking
into account the recommendations of international organizations, such as the Council of Europe
or the European Union Agency for Fundamental Rights. It also examined how this legal
instrument has contributed to strengthening judicial cooperation in criminal matters and
combating cross-border crime.

Prin utilizarea acestor metode complementare, studiul asigura o abordare ampla si
echilibrata a problematicii mandatului european de arestare, oferind o analiza solida din punct
de vedere teoretic si practic, cu implicatii relevante pentru doctrina juridica, legislatia nationala

si cooperarea judiciard Tn materie penald la nivel european.



IV. STRUCTURE OF THE WORK

This paper is organized into seven chapters, each of which has the role of contributing
to an in-depth analysis of the European Arrest Warrant, both from a theoretical and practical
perspective. Each chapter addresses fundamental aspects for the understanding, application and
efficiency of this legal instrument, providing an overview of the regulatory framework, the
relevant jurisprudence and the challenges encountered in practice.

The first chapter, the scope and general principles of judicial cooperation in criminal
matters, is devoted to the analysis of the scope and general principles of international judicial
cooperation in criminal matters, representing an essential theoretical basis for understanding
the European arrest warrant. This chapter aims to highlight the historical evolution of
international judicial cooperation, to delimit its scope and to analyze the fundamental principles
that govern this mechanism.

The first part of this chapter, entitled The History of International Judicial Cooperation
in Criminal Matters, examines the evolution of this concept from the perspective of classical
international law, but also in the context of the new forms of judicial integration at European
level. It analyzes the origins of international judicial cooperation, which initially manifested
themselves in bilateral extradition treaties and other conventional forms of legal assistance
between states. This section highlights the key moments that marked the transition from a
system based on the absolute sovereignty of states to one characterized by mutual recognition
and trust between judicial systems. Particular attention is paid to the evolution of this concept
within the European Union, where there has been a shift from classic extradition mechanisms
to a modern system based on mutual recognition, culminating in the adoption of the European
Arrest Warrant.

The second part of the chapter, entitled the scope and general principles of international
judicial cooperation, analyzes the purpose and limits of this mechanism. The scope of
international judicial cooperation in criminal matters is defined, in relation to the categories of
offences for which it can be used and the entities involved in this process. It also highlights the
relationship between judicial cooperation and other forms of international collaboration in
criminal matters, such as police cooperation and the exchange of information between states.
This section looks at the modern legal instruments governing this cooperation, including
bilateral treaties, multilateral conventions and specific EU regulations.

The last part of this chapter, the principles of international judicial cooperation in
criminal matters, details the main principles underlying this mechanism. The principle of
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mutual recognition, which is the foundation of judicial cooperation within the EU and which
was the basis for the creation of the European Arrest Warrant, is analysed in depth. It explains
how this principle works in practice and how it has managed to gradually replace the traditional
principle of extradition, allowing for faster and more efficient enforcement of judicial decisions
between Member States. It also examines the principles of subsidiarity and proportionality,
which play a key role in the application of judicial cooperation instruments, preventing abuses
and ensuring respect for the fundamental rights of requested persons. Another fundamental
principle analysed is that of the protection of fundamental rights, which requires that all judicial
cooperation measures comply with European human rights standards, including those
established by the Charter of Fundamental Rights of the European Union and the European
Convention on Human Rights.

There is also discussion of the principle of specialty, I confirm that the person
surrendered on the basis of a European warrant can be prosecuted only for the crimes for which
he or she has been requested, as well as the ne bis in idem principle, which guarantees that a
person cannot be tried or punished twice for the same act in different Member States.

This chapter thus sets out the theoretical framework and concept necessary for
understanding the European arrest warrant and how it fits into the wider system of international
judicial cooperation. In the following chapters, this theoretical basis will be deepened through
a detailed analysis of the regulatory framework, relevant case law and practical challenges
related to the application of the European Arrest Warrant, with the aim of identifying the
optimal solutions to improve this mechanism.

The second chapter, entitled The European Arrest Warrant — the first major
concretisation of the European criminal area, analyses the evolution of this legal instrument,
its definition, its essential characteristics, as well as the competent authorities involved in the
issuance and execution of the European Arrest Warrant.

In the first part of this chapter, the historical evolution of the European arrest warrant
in the European context, the circumstances that led to the adoption of this instrument are
analyzed, starting from the need to create a more efficient mechanism than the traditional
extradition between EU member states. It examines the key events that led to the strengthening
of judicial cooperation in criminal matters, with a focus on the 1999 Tampere European
Council, which established mutual recognition as the cornerstone of European criminal justice.
This section also presents the main legislative changes and adaptations that have taken place
between Member States for the implementation of the European Arrest Warrant, as well as the
difficulties encountered in this process.



Next, in the section entitled Definition and characteristics of the European arrest
warrant, a legal definition of that instrument is given, based on the provisions of Framework
Decision 2002/584/JHA and the interpretations provided by judicial doctrine. The EAW is
analysed as a mechanism based on the principle of mutual recognition, intended to replace
traditional extradition procedures and facilitate the swift surrender of wanted persons for
prosecution or execution of a custodial sentence. This part is subdivided into three sections:

Definition of the European Arrest Warrant, which provides a clear and accurate
description of this legal instrument, in relation to European regulations and relevant case law.
The purpose and function of the warrant are explained, as well as the essential differences
between them and traditional extradition mechanisms.

Within the sub-point dedicated to the content and form of the European arrest warrant,
an essential aspect is the clarification of the minimum requirements that this act must meet in
order to be valid and enforceable in all Member States of the European Union. In this context,
a significant decision of the CJEU is the judgment in the Bob-Dogi case (C-241-15), which
brought important clarifications on the content of the European arrest warrant and the
competent authority issuing it. This case was initiated following the refusal of the German
judicial authorities to execute a European arrest warrant issued by the Hungarian authorities
against Balazs Bob-Dogi, a Hungarian national suspected of committing a crime of theft. The
main reason for the refusal was that the European arrest warrant had been issued exclusively by
a Hungarian police authority, without a prior or concurrent decision of a court. This raised the
question of whether the mandate complied with the requirements of Framework Decision
2002/584/JHA, in particular as regards the safeguards necessary to protect the fundamental
rights of the requested person. The CJEU was asked to clarify whether a European arrest
warrant issued by a non-judicial authority, without the control of a court, complies with the
requirements of the Framework Decision. This ruling has had a significant impact on judicial
practice in the Member States, reinforcing the idea that the European Arrest Warrant cannot be
issued arbitrarily by any authority, but must be the result of a judicial decision or be validated
by a competent court. With this interpretation, the CJEU strengthened the procedural safeguards
related to the use of EAW and stressed the need to respect fundamental rights in the process of
international judicial cooperation.

In conclusion, the Bob-Dogi case has helped to clarify the standards on the content and
form of the European arrest warrant, highlighting the fact that it must be issued or approved by
a judicial authority, contain clear information about the crime committed and respect the
fundamental principles of the right to a fair trial. This decision had a considerable impact on
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the application of the EAW, prompting Member States to review their practices to ensure
compliance with the standards set by the CJEU.

The last part of the chapter is dedicated to the analysis of the competent authorities
involved in the European arrest warrant procedure. The sub-point , the concept of competent
authorities under Framework Decision 2002/584/JHA and national law, examines the entities
responsible for issuing and executing a European arrest warrant in the Member States. It
analyses the differences between national legal systems and the way in which each state has
designated the competent authorities in accordance with its own legislation.

In the sub-point, the notion of competent authorities according to the ECHR, this
concept is evaluated in the light of the standards imposed by the European Convention on
Human Rights, with emphasis on the right to a fair trial and the principle of legality. Finally,
the sub-point , the notion of competent authority according to CJEU case-law, provides a
detailed insight into how the CJEU interpreted this concept.

Relevant judgments that clarified the criteria that an authority must meet in order to be
considered competent to issue or execute an EAW have been analysed. Among the issues
addressed are the need for authorities to be judicial and to act independently of political
influences, as well as interpretations of court review of administrative decisions on EAWSs.

In conclusion, this chapter has an essential role in substantiating the analyzed topic,
providing a detailed picture of the EAW from a normative and jurisprudential perspective.

The third chapter, the implementation of the European arrest warrant in the laws of
the EU Member States and Romania, aims to highlight the way in which Framework Decision
2002/584/JHA has been transposed into the national law of the Member States, the difficulties
encountered in this process and the particularities of its application in Romania.

In the first part of this chapter , the application of the Framework Decision on the
European Arrest Warrant, the obligations that the Member States had in the process of
implementing this instrument are analyzed. It should be noted that, unlike EU regulations,
framework decisions are not directly applicable, so that each state had to adopt internal rules to
ensure the proper transposition of EAW provisions. This section sets out the main legislative
approaches adopted by the Member States and the degree of uniformity of national rules in
relation to the requirements imposed by the Framework Decision. It also analyses the
differences between national legal systems in terms of the powers of judicial authorities, the
time limit for surrendering requested persons and the protection of their fundamental rights.

The main constitutional difficulties encountered by Member States in the process of
implementing the Framework Decision on the European Arrest Warrant addresses the legal
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challenges that have arisen in several Member States during the process of implementing the
European Arrest Warrant. Specific cases are being analysed in which the transposition of this
instrument has been challenged on the grounds that it would violate fundamental principles
enshrined in national constitutions, such as the protection of citizens' rights or the prohibition
of the extradition of its own nationals. Relevant examples are presented, such as the decisions
of the constitutional courts of Germany, Poland and Italy that imposed restrictions on the
application of the European arrest warrant , invoking the need to protect the fundamental rights
of the requested persons. The last part of this sub-point analyzes the process of transposing this
legal instrument into Romania's domestic law. The normative framework by which the EAW
was introduced into the Romanian legislation is presented, namely the amendments brought to
Law 302/2004 on international judicial cooperation in criminal matters, as well as the
harmonization of national provisions with European standards. In this sub-point, we highlighted
the main difficulties encountered by Romania in applying the EAW, both from a legislative and
practical point of view.

Problematic issues such as the length of judicial proceedings, obstacles related to the
protection of fundamental rights and the relationship between the Romanian authorities and
those of other Member States in the management of concrete surrender cases are analysed. At
the same time, the relevant jurisprudence of the Romanian courts in the field of EAW is
discussed, highlighting the interpretations given by the High Court of Cassation and Justice
regarding the application of this instrument.

This third chapter is a key point of the work, as it provides a clear picture of how the
EAW works in practice, highlighting both the progress made and the difficulties encountered
in its uniform application at European level.

The fourth chapter , the issuance of the European arrest warrant, deals with the
essential aspects of its issuance, with emphasis on the effective procedure, the necessary
conditions, the rules of transmission and the procedural safeguards designed to protect the
fundamental rights of the person concerned. At the same time, essential issues such as the
withdrawal of the European arrest warrant and the effects of surrender on ongoing criminal
proceedings are addressed.

The issuance of the EAW represents a key moment in the mechanism of judicial
cooperation in criminal matters between the Member States of the European Union. This legal
instrument, governed by amended Framework Decision 2002/584/JHA, was created to replace
traditional extradition procedures, ensuring a faster and more efficient process for the surrender
of persons suspected of or convicted of serious crimes. By adopting this mechanism, the EU
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has sought to strengthen the area of freedom, security and justice, removing bureaucratic
obstacles and ensuring an increased level of mutual trust between Member States' judicial
authorities. In order for an EAW to be issued legally and efficiently, certain strict conditions
set out in both European and national legislation must be met. These include the existence of
an ongoing criminal trial or a final conviction, the determination that the person concerned is
necessary for the conduct of judicial proceedings or for the execution of a sentence, and
compliance with the principle of proportionality, which requires that the use of this instrument
be justified by the seriousness of the offence and the applicable penalty.

A fundamental aspect of the issuance of the warrant is the establishment of the
competent authorities. According to the Framework Decision, only a judicial authority can issue
a European arrest warrant, but the interpretation of this concept has varied from one state to
another, generating multiple debates and interventions by the CJEU. In some jurisdictions, the
issuance of such a warrant is exclusively the responsibility of the courts, while in others
prosecutors are also considered competent judicial authorities. This diversity of approaches has
generated uncertainty, and the CJEU's case-law has played a key role in standardising the
interpretation and application of this instrument. At the same time, EAWs must comply with
certain formal and procedural requirements in order to be recognised and enforced in other
Member States. It must contain clear and precise information on the identity of the requested
person, the offence for which it is issued, the applicable legal rules and the evidence justifying
the measure of deprivation of liberty. Also, the transmission of the warrant must be carried out
through official channels, such as the Schengen Information System or the direct contract
between the judicial authorities, so that the procedure is as fast and efficient as possible.

Another essential aspect of this process is the protection of the fundamental rights of the
requested person. Although the EAW was designed to facilitate judicial cooperation and combat
impunity for criminals, its application must not lead to a violation of the principles enshrined
in the Charter of Fundamental Rights of the European Union and the European Convention on
Human Rights. As a result, numerous situations have arisen in judicial practice where executing
States have refused to surrender requested persons, citing risks related to detention conditions,
lack of fair trial guarantees or humanitarian reasons preventing the execution of the warrant.

In addition to issuing and transmitting the mandate, it is also important to mention the
possibility of withdrawing it, if the legal circumstances of the case change. The issuance of
EAWs is therefore a crucial step in the process of judicial cooperation, being an indispensable
tool for combating cross-border crime. However, its application raises multiple challenges, both
procedurally and in terms of the protection of fundamental rights. Developments in legislation

12



and case-law in this area reflect the EU's continued efforts to balance efficiency in the
application of justice with respect for the fundamental principles of the rule of law. However,
its application raises multiple challenges, both procedurally and in terms of the protection of
fundamental rights. The evolution of legislation and case-law in this area reflects the European
Union's continued efforts to balance efficiency in the application of justice with respect for the
fundamental principles of the rule of law.

In Chapter V we dealt with the execution of the European arrest warrant, where we
highlighted which Romanian judicial authorities are competent for the execution of EAWS, the
conditions of surrender, the reasons for refusal to execute EAWS, the procedure for enforcing
EAWSs as well as the legal means in the legal relationship with Framework Decision
2002/584/JHA, as amended.

The execution of EAWSs is a fundamental step in the process of judicial cooperation
between EU Member States, with the ultimate aim of handing over the requested person to the
issuing State. This cross-border judicial cooperation mechanism is based on the principle of
recognition of judgments, an essential principle of the EU's area of freedom, security and
justice. In Romania, the execution of the European arrest warrant is carried out by the competent
judicial authorities, which must analyse each request individually, taking into account both the
provisions of national legislation and the obligations arising from Framework Decision
2002/584/JHA. The courts of law and the Public Prosecutor's Office play an essential role in
this procedure, having the responsibility of verifying the fulfillment of all the legal conditions
for the surrender of the requested person. In the analysis of such a mandate, the Romanian
judicial authorities must take into account both the fundamental principles of criminal law and
the jurisprudence of the CJEU and the European Court of Human Rights, which have
established clear criteria regarding the application of this judicial cooperation mechanism.

An essential aspect in the process of executing the European arrest warrant is the
verification of the fulfilment of the surrender conditions. This requires compliance with strict
legal requirements, which must strike a balance between the need to implement the measure
and the protection of the fundamental rights of the requested person. In this context, there are
certain situations in which the execution of the warrant can be refused, this being provided for
by European and national legislation.

The refusal to execute a European arrest warrant may be justified on mandatory or
optional grounds. The mandatory grounds for refusal require the court to refuse to surrender the
requested person in certain situations, such as the existence of a final judgment in another

Member State for the same offence, the amnesty applicable in the executing State or the absence
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of criminal liability under national law. On the other hand, optional grounds for refusal allow
the court to analyse the particular circumstances of the case and decide whether surrender
should take place. These may include the risk of breaches of fundamental rights, the existence
of ongoing criminal proceedings in the executing State for the same acts, or the absence of
double criminality for certain offences.

The procedure for executing the European arrest warrant follows several stages, each of
which has a well-defined role in the process. Initially, the competent prosecutor has the task of
carrying out a preliminary check of the warrant and notifying the court. Subsequently, the court
examines the application and the reasons that could justify the refusal of enforcement, taking
into account both the applicable law and any guarantees offered by the Member State. The final
decision on the execution of the warrant is taken by the court, which may approve the surrender
of the requested person or refuse execution if it finds that there are legal impediments. In certain
situations, the issuing judicial authority may decide to revoke the mandate, either as a result of
negotiations between States or due to the lack of a sufficient legal basis for maintaining it. The
actual surrender of the requested person is carried out after a favourable decision has been made,
but this process may include several specific modalities. In certain cases, surrender may be
temporary, in situations where the person is needed, and in other legal proceedings conducted
in another Member State. There is also the possibility that surrender may be postponed, for
example, when the person has to serve a sentence in another state before the transfer. At the
same time, surrender may be accompanied by additional measures, such as transit or subsequent
surrender to another Member State.

As for the practice of the Romanian courts, in the matter of executing European arrest
warrants, statistical data show an increasing trend in the total number of refusals in the period
2021-2023. Analyzing the data presented extensively in this chapter, it can be seen that in 2021
the number of active and passive refusals was relatively balanced, with 67 active refusals and
65 passive refusals. In 2022, the number of passive refusals increased significantly, reaching
112, while active refusals were 73. In 2023, there was a slight decrease in passive refusals,
which reached 89, but they continued to exceed the number of active refusals, which amounted
to 87. This development can be explained by a stricter application of the grounds for refusal,
but also by the influence of European case-law on the practice of national courts.

A relevant example in the interpretation and application of the European arrest warrant
is the case of Stefano Melloni v. Ministerio Fiscal, decided by the CJEU. This case has had a
significant impact on the way in which Member States have to respect the principle of mutual
trust and apply the provisions of Framework Decision 2002/584/JHA. The Court has
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established that a Member State may not refuse to enforce an EAW on the ground that the
requested person has been convicted in absentia, if the issuing State has provided sufficient
guarantees as to the possibility of appealing the judgment. This decision clarified the
importance of complying with the rules on the recognition of judgments between Member
States and required a strict interpretation of the obligations laid down in European law.

The execution of EAWS is a constantly evolving area and its application must ensure an
optimal balance between the efficiency of judicial cooperation and the protection of
fundamental rights. The increase in the number of refusals to execute indicates a more rigorous
application of European standards, and the CJEU's case law helps to clarify controversial issues
in this area.

Chapter VI of this study, entitled national and European jurisprudence on the
European arrest warrant, is dedicated to the national and European jurisprudential analysis on
the application of the European arrest warrant, having an essential role in clarifying and
standardizing judicial practices. In this context, relevant judgments of the CJEU were
examined, as well as decisions of national courts including the Courts of Appeal and the HCCJ.

A particularly important aspect is the impact of case law on the application of EAW in
Romania, demonstrating how the judgments of the European courts influence the interpretation
and implementation of this legal instrument. A reference example in this regard is the famous
CJEU judgment in the joined cases of Aranyosi and Calddararu, in which it brought essential
clarifications regarding the respect of fundamental rights in the procedure for the surrender of
requested persons. This decision established that the judicial authorities of a Member State may
refuse to execute an EAW if there is concrete evidence that the requested person risks being
subjected to inhuman or degrading treatment due to the conditions of detention in the issuing
State. National courts are therefore obliged to analyse in detail the situation in the prisons of
the requesting country and to assess whether there are sufficient safeguards for the fundamental
rights of the person concerned.

This judgment as well as the Rezmives and Others case* have had a significant impact
on judicial practice in Romania, causing the courts to be much more attentive to the conditions
of detention and compliance with the standards imposed by the European Convention on
Human Rights. Thus, the analysis of European and national case law highlights a trend towards

strengthening mechanisms for the protection of fundamental rights, without compromising the

! Case of Rezmives and Others v. Romania (Applications Nos. 61467/12; 39516/13; 48231/13; 68191/13).
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main objective of the EAW, namely the fight against cross-border crime through effective
judicial cooperation.

The last chapter of the paper is dedicated to analyzing the problems and challenges
encountered in the application of the European Arrest Warrant, an essential mechanism of
European judicial cooperation, but which raises numerous practical and legal difficulties. While
this tool was designed to facilitate the swift surrender of wanted persons between EU Member
States, its application in practice has shown that there are gaps and uncertainties that can affect
the efficiency and uniformity of this process. A central aspect of this chapter is the rules
guaranteeing the rights of persons subject to an EAW. Although Framework Decision
2002/584/JHA introduced mechanisms to speed up surrender procedures, it must be applied
with respect for the fundamental rights of the requested person. In this regard, the issue of access
to adequate legal aid, the conditions of detention in the Member States and the possibility of
effectively challenging the warrant were raised. The right to a fair trial, protected by Article 6
of the European Convention on Human Rights, must be guaranteed at all stages of the
procedure, and some decisions of the CJEU and the European Court of Human Rights have
stressed the importance of ensuring effective judicial review in this regard.

An important aspect analysed in this chapter is the need to improve cooperation between
Member States. Judicial practice has highlighted difficulties in the uniform interpretation and
application of the Framework Decision, which has led to situations in which certain States
refuse to execute a warrant on grounds that are not clearly provided for in European law. In this
context, the exchange of information between Member States' judicial authorities needs to be
strengthened and the standardisation of administrative and judicial practices could help to avoid
bottlenecks in the application of EAWS.

A key point of the analysis in this chapter is the proposals for lege ferenda, aimed at
improving the functioning of the European arrest warrant and eliminating the uncertainties
affecting its application. In this direction, special attention was paid to the specialty rule,
provided for in Article 27 of Framework Decision 2002/584/JHA. This rule requires that the
person surrendered under the EAW must not be prosecuted, tried or deprived of liberty for
offences other than those for which the surrender was granted, unless the executing State gives
its consent.

Although this provision aims to protect the rights of the requested person, in practice it
may create difficulties in cases where the surrendered person is also suspected of other crimes
related to those for which the warrant was issued. The lack of clear provisions on related
offences leads to divergent interpretations between Member States, which can lead to uneven
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application of the EAW and affect the efficiency of judicial cooperation. This aspect has also
been highlighted in the CJEU case-law, in cases such as the Leymann and Pustovarov case, C-
388/08 PPU, and the Melvin West case, C-192/12. In these cases, the importance of clarifying
the specialty rule was emphasized so as to avoid blockages in the conduct of criminal
proceedings.

In order to respond to these challenges, it is proposed to supplement Article 2 of
Framework Decision 2002/584/JHA by introducing an additional paragraph expressly
providing that “"the European arrest warrant may also include offences ancillary to or related
to the main offence for which surrender is requested, provided that they are related to the main
offence and do not exceed the maximum penalty threshold established by the legislation of the
issuing State".

This amendment would clarify that an EAW can cover not only the main offence but
also related offences, thus avoiding the need to issue separate warrants for each criminal
offence. This would reduce the risk that the judicial authorities of the executing State would
reduce the risk that the judicial authorities of the executing State would reject surrender on the
grounds of lack of double criminality or the impossibility of including additional facts within
the same warrant.

It is also proposed to supplement Article 27 of the Framework Decision with a new
alienated person, which would establish a clear procedure for extending the surrender in the
case of related crimes. This paragraph could provide:

‘The issuing Member State may request the extension of surrender for related or
ancillary offences by means of a formal request submitted to the judicial authority of the
executing State. The competent authority of the executing State may approve such extension
within 30 days, unless grounds for refusal are identified in accordance with Article 3 or Article
4 of this Framework Decision.'

For this amendment, a clear and predictable procedure would be introduced, which
would allow issuing States to request the extension of surrender for related offences, thus
reducing legal uncertainty and avoiding the need for further steps. This proposal would ensure
a more flexible and efficient application of the specialty rule, without affecting the fundamental
rights of the requested person.

In conclusion, the analysis of the problems and challenges in the application of the EAW
highlights the need for legislative and practical improvements to ensure a uniform and efficient
application of this instrument of judicial cooperation. Strengthening the guarantees on the rights
of the requested person, improving the mechanism of collaboration between Member States
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and clarifying the rule of speciality through legislative amendments would significantly
contribute to streamlining the surrender process and increasing mutual trust between European

judicial authorities.
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